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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
I.S.B. #6406
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
NICOLE LOUISE MCMILLAN,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43302
KOOTENAI COUNTY NO. CR 2011-20285
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Nicole Louise McMillan appeals from the district court’s order revoking her
probation and executing a unified sentence of five years, with two years fixed, for
possession of a controlled substance, methamphetamine. She asserts that the district
court abused its discretion by revoking probation.
Statement of the Facts & Course of Proceedings
In 2011, Ms. McMillan was charged with possession of a controlled substance,
methamphetamine, possession of a controlled substance, marijuana, and possession of
paraphernalia. (R., p.43.) She pleaded guilty to possession of methamphetamine and
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the State dismissed the other two counts. (R., p.50.) The district court imposed a
unified sentence of five years, with two years fixed, and the court retained jurisdiction.
(R., p.60.) Following the retained jurisdiction period, the court suspended the sentence
and placed Ms. McMillan on probation. (R., p.68.)
Following allegations that she violated her probation in 2013, the court extended
Ms. McMillan’s period of probation and ordered that she complete Drug Court.
(R., p.103.) In 2014, following another allegation of probation violations, the district
court revoked probation and retained jurisdiction. (R., p.156.) Following the retained
jurisdiction period, Ms. McMillan was again placed on probation. (R., p.163.)
In April, 2015, the State again alleged that Ms. McMillan had violated the terms of
her probation. (R., p.171.) The State alleged that Ms. McMillan had been arrested in
Washington State for possession of a stolen vehicle; had failed to report for treatment;
had absconded to Seattle; and had used methamphetamine and heroin. (R., p.171.)
Ms. McMillan admitted to the violations. (R., p.211.)
The district court revoked probation and executed Ms. McMillan’s unified
sentence of five years, with two years fixed.

(R., p.213.) Ms. McMillan appealed.

(R., p.220.) She asserts that the district court abused its discretion by revoking her
probation.
ISSUE
Did the district court abuse its discretion when it revoked Ms. McMillan’s probation?
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ARGUMENT
The District Court Abused Its Discretion When It Revoked Ms. McMillan’s Probation
If a probation violation has been proven, the decision whether to revoke
probation is within the sound discretion of the court. State v. Blake, 133 Idaho 237, 243
(1999); State v. Done, 139 Idaho 635, 636 (Ct. App. 2003). This decision is reviewed for
an abuse of discretion. State v. Wilson, 127 Idaho 506, 510 (Ct. App. 1995). On
appellate review, this inquiry centers on whether the district court acted within the
boundaries of its discretion and consistent with any applicable legal standards, and
reached its decision by an exercise of reason. State v. Lafferty, 125 Idaho 378, 381
(Ct. App. 1994).
Ms. McMillan addressed the district court at the disposition hearing. She stated,
I keep asking myself why can’t I stay sober and why do I keep using. I’m
reflecting on my most recent relapse and found that they start with
loneliness and associations that I’ve kept in the community. Though I’ve
tried multiple approaches to eliminate these associations and beat this
demon of addictions, I can’t seem to escape it in this town. So when my
use began at age 14, all of associations, quote, friends, from there were
about drugs. I know that I’m an addict and it’s my choice to use and
engage in illegal activity, and I take full accountability for that. I feel stuck
in this reoccurring cycle that I keep choosing to fall into despite my best
effort to do the right thing.
(Tr., p.11, Ls.9-25.) Because of her associations in Kootenai County, Ms. McMillan
requested that she able to able to relocate to Massachusetts. (Tr., p.12, Ls.2-3.) She
had a positive support system there, had never used drugs there, and did not know
anyone there who used drugs. (Tr., p.12, Ls.3-6.) She told the court that,
I will start with inpatient treatment over there. I will complete an intensive
outpatient treatment within six months of being there. I will attend AA
meetings and attain a sponsor. I will work the 12 steps with my sponsor.
I’m going to abstain from any romantic relationships for a whole year due
to the fact that it’s a downfall for me, and I need to learn to love myself.

3

(Tr., p.12, Ls.15-23.) She had family support in Massachusetts as well – “six cousins,
two aunts, two uncles and a nana plus my mom is wanting to move back there.”
(Tr., p.12, Ls.23-25.) Further, Ms. McMillan had a job lined up in Massachusetts, had a
place to live, and had the ability to pay for her interstate compact. (Tr., p.13, Ls.1-5.)
Considering that Ms. McMillan recognized her substance abuse problem and
wanted to address it by relocating to a place where she would be surrounded by
supportive friends and family who were not involved in drug use, Ms. McMillan submits
that the district court abused its discretion by revoking her probation.
CONCLUSION
Ms. McMillan respectfully requests that the district court’s order revoking her
probation be reversed and her case be remanded for further proceedings.
DATED this 13th day of May, 2016.

____________/s/_____________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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